Nebraska Department of Roads (NDOR) and 
Federal Highway Administration (FHWA) – Nebraska Division

Collaboration Case Study – June 5, 2015


I. Introduction

In June of 2014, the NDOR-FHWA Joint Project Delivery Efficiency Team began a process of partnering and problem solving aimed at resolving differences over transportation project delivery.  The team worked through five phases including 1) a neutral third-party situation assessment, 2) a six-meeting partnering process, 3) a seven-meeting problem-solving process, 4) a survey of lessons learned and 5) this final summary. 

Through the last year, the team has improved National Environmental Policy Act (NEPA) processes and the project delivery process in Nebraska.  The team has produced a new programmatic agreement and a series of related guidance documents.  In order to make these changes, they have had to make fundamental changes in the way they work together.  

II. Project Background and History  

From time to time between 2008 and 2014, NDOR and FHWA experienced disagreement regarding the level of environmental analysis or documentation requirements to satisfy federal NEPA requirements for federally aided state or local projects. FHWA headquarters was aware there were issues between the parties in Nebraska and responded by engaging FHWA’s Office of Planning, Environment, and Realty (HEP) and the FHWA Resource Center’s technical services team (RC) to investigate the concerns and to resolve them.

As part of the resolution process, HEP asked the Udall Foundation’s US Institute for Environmental Conflict Resolution to provide neutral third-party services for a Joint Project Delivery Action Plan.

The objective of this action plan was to strengthen the partnership and improve the relationship between FHWA Division and NDOR staff and to develop a sustainable approach to project delivery in Nebraska that:
· Ensures Federal-aid projects in Nebraska are delivered in compliance with all applicable Federal laws and regulations;
· Reduces the duration of the NEPA decision-making set of activities within the project delivery work flow, and
· Reduces the project delivery time for projects requiring Categorical Exclusions (CEs) and Environmental Assessments (EAs). 

The US Institute and its contractor, Hughes Collaboration, served as the facilitation team that provided neutral third party support to this effort.




III. Strategies Applied During the Environmental Conflict Resolution process

A. Collaboration Kick-Off and Situation Assessment – Phase I

Conflict Resolution Introductory Meeting

The facilitation team conducted a conflict resolution introductory meeting with the NDOR-FHWA Joint Project Delivery Efficiency Team with the following outcomes: (1) for agency leaders to kick off the collaboration and communicate their desire to collaboratively develop a sustainable approach to project delivery, and (2) for the Contractor and the US Institute staff to introduce themselves and give a general overview of conflict resolution. 

Situation Assessment Individual Interviews

A situation assessment is intended to produce a baseline understanding from all perspectives of the issues and to describe the opportunities for improvement.  It should offer a roadmap for the partnering and problem-solving process.  The assessment must identify essential topics for future meeting agendas, illuminate the needs and hopes of the participants, and point to common values, perspectives, and assumptions as well as to divergent beliefs, goals, and positions.

The five-phase process for the Joint Project Delivery Efficiency Team began with fifteen individual interviews aimed at providing a picture of the situation in Nebraska and an assessment of the likelihood for successful partnering and problem-solving in phases two and three.  The facilitators interviewed fifteen senior-level staff members:
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FHWA Division
· Division Administrator
· Assistant Division Administrator
· Program Delivery Team Lead
· Engineering/Ops Team Lead
· Environmental Specialist
· Planning, ROW & Civil Rights Specialist

FHWA Headquarters
· Project Development Specialist
NDOR
· Director
· Deputy Director
· Project Development Manager
· Environmental Section Manager
· Environmental Program Manager
· Program Management Engineer
· Local Projects Engineer
· Roadway Design Engineer

The assessment interviews allowed the facilitators to accomplish three things: 
1) Develop a baseline understanding of issues and opportunities for improvement,
2) Identify process, communication, and trust issues between the agencies with respect to project delivery, and
3) Make recommendations for a collaborative process.






Situation Assessment Results

The facilitation team was able to identify a significant overlap in the interests of those representing the two agencies.  A set of common interests and shared values are important in forming the basis for a successful partnership.  

Those common interests included:
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· 
· Maximizing the value of the federal funds to the benefit of those who live in and travel to (and through) Nebraska
· Serve the public interest
· Efficiency and timeliness
· Legal compliance
· Appropriately consider impacts on the environment and apply avoidance, impact minimization, or mitigation to projects
· Project delivery – getting projects done
· Professional work products
· No more paperwork or time than necessary to meet requirements
· Respect
· Honesty
· Fairness – same rules, same processes, as applied in other states
· Follow-through and accountability
· Desire for change
· Desire to improve project delivery
· Consistency and predictability
· True partnership
· Trust
· Autonomy
· Proportionality
· Transparency
· Contributing to the needs of communities and localities
· The need to work from common mission, interests and values
· Careful stewardship of public resources
· A joint project delivery action plan that works for both agencies and endures
· Move the program forward
· NDOR successfully taking on the CE processes


The interviews also discovered commonly held views of the best way to reach a solution.  The participants recognized the need to change communication patterns with more face-to-face interaction and less written comment and critique.  The participants also recognized the importance of creating a partnership characterized by helping rather than judging, and seeking advice rather than withholding information.  The interviewees recognized the need for consistency, predictability, trustworthiness, fairness and integrity.

Finally, the assessment gave the participants the opportunity to set their own collective objectives for the next phases.  The NDOR and FHWA participants focused on the need to come to agreement on NEPA fundamentals and documentation requirements, to build a dependable, but flexible program, to create something that would endure, and to improve interpersonal relationships and communication.








B. Partnering – Phase II

Once the assessment was complete and the group had the opportunity to review and help revise the assessment report, the team began to meet to develop a partnership during the second phase of the project.  The second phase included six face-to-face meetings.  

The first meeting took place in three parts during three half-day sessions, an NDOR-only meeting, a FHWA-only meeting, and a joint session.  The first joint meeting produced a statement of intent for the rest of the partnering phase.  The second meeting covered two major agenda items – the essential elements of the NEPA process and NDOR’s approach to project development.  

Meetings three and four took place two days apart and produced the group’s first six agreements:
1. Use the new CE final rule as the basis for a revised programmatic agreement.
2. Begin drafting a revised Programmatic CE agreement (PCE agreement) between FHWA and NDOR.
3. Address the potential for secondary and cumulative effects in CE documents. The participants agreed that CE documents of each independent project would address potential for secondary or cumulative effects. (See CEQ regulations, section 1508.25 part (a), for a discussion on actions and cumulative effects).
4. Use public involvement in the scoping phase to uncover potential socio-economic effects, particularly temporary construction impacts; use the avoid-minimize-mitigate framework to make project decisions; and describe this all in the CE document.
5. Begin drafting new public involvement procedures.
6. Begin work on Section 106 handbook aligned with revised programmatic agreement.
7. Begin work on Section 4(f) handbook aligned with revised programmatic agreement.
Meetings five and six, on consecutive days, allowed the group to make progress on several fronts, including identifying areas of improvement in the project development process, and refining the guiding documents for public involvement, historic preservation, and parkland protection.  In these meetings, the team made significant changes in their approach to CEs.  They developed language for a revised programmatic agreement and they created three levels of CEs.  As they defined the thresholds for the three levels, they began to work toward delegation of the level 1 and Level 1 CEs to the State of Nebraska. In this phase, it became clear that they were all seeking an agreement, developed and negotiated in partnership, that would increase flexibility, streamline the environmental process, and to reduce paperwork while maintaining appropriate consideration for the human and natural environment. 

In the final meeting of Phase II, the participants reviewed the next iteration of the CE programmatic agreement and a new set of guidelines for public involvement.  At the end of the meeting, they agreed that working groups would continue to make progress on the CE agreement, the documentation/check-lists/forms associated with each level, and guiding documents related to public involvement, environmental justice, Section 4(f), and Section 106.  The participants ended the sixth meeting of Phase II with a review of all of Phase II and a look-ahead to Phase III.
C. Problem-Solving – Phase III

The end of the second phase gave the participants the opportunity to set their objectives for Phase III.  They agreed that this part of the process should establish the essential elements of a sustainable project delivery process, produce a new programmatic agreement for CEs, and develop manuals, procedures, guidance, and supporting documents to execute a new CE agreement, in order to ensure sustainable improvements in project delivery.

The project’s third phase included seven meetings.  The first meeting cemented the goal of completing the PCE agreement, including FHWA legal review, by the time Phase III ended.  With nearly two months between meeting one and two, the team was able to complete the PCE Agreement and make significant progress on the form and instructions to implement the agreement. In addition, the team was able to agree on Section 106 guidance.  The third meeting focused exclusively on the form and instructions that will guide environmental review for first and second-level CEs.  

Meeting four produced final revisions to the Programmatic CE Agreement and the final agreement was signed just after meeting four.  The teamwork among those in Nebraska, and the support for their work at FHWA Headquarters allowed the team to complete the PCE agreement and the legal review ahead of schedule.  The fourth meeting also gave the team the opportunity to identify ways to improve project efficiency in planning, scoping, initial environmental review, preliminary engineering, local project processes and consultant work.

After meeting four, participants began testing the new PCE agreement and related guidance on actual projects. In meeting five, the team completed review of the form and instructions, and made changes as a result of their experience processing projects under the new PCE agreement.  Also in the fifth meeting, the group reaffirmed their goal to use the last meeting at end of Phase III as the deadline for completing work on the operational guidance, form, and instructions that will allow NDOR to implement in-house review of Level 1 and 2 CEs.

In meeting six, the team completed work on the Level 1and 2 CE form and agreed to the process for making final revisions to the instructions in time for the final meeting on June 2. The team talked about QA/QC procedures and training needs for the new system. The team affirmed their earlier agreement that full implementation of the new CE review processes and delegation of Level 1 and 2 CEs would begin on June 2.  The team outlined the schedule for outreach to all stakeholders, including agency representatives and consultants, and for production of the smart form.  They team set an October 1 deadline (the start of the new fiscal year) for all CEs to be completed under the new system, including those originating with consultants or local agency staff.  

The final meeting focused on locking in the form, instructions, and guidance.  The participants reviewed summary presentations from the lessons learned survey and the final case study.  The team discussed the public briefing, ongoing implementation, continuous improvement, and the need for ongoing partnership.  A list of products completed by the Nebraska Project Delivery Efficiency Team is listed at the end of the case study. 



IV. Challenges and Successes – What worked well and what did not work well during the Environmental Conflict Resolution (ECR) process

Challenges Identified in Phase I

The Phase I assessment divided the challenges facing the participants into three types – substantive, procedural and relationship challenges.  (Dividing the challenges into these three categories is a well-established practice in environmental conflict resolution often referred to as the triangle of satisfaction.) The challenges in the three categories were:

Substantive challenges
· Complexity of project delivery
· Development of a project delivery process that is efficient, predictable, and accommodates the State’s letting schedule
· Number of projects
· Complexity of laws, rules, and regulations
· Retaining knowledge, skills, and experience of staff (in both agencies and consultants)
· Differences in policy, interpretation, and implementation

Procedural challenges
· Timing and sequence
· Documentation (format and content)
· Staff turnover and tenure
· Procedures that are adequately and completely applied to each project

Relationship challenges
· Focusing on the past
· Taking it personally
· Questioning intent
· Focusing on authority, power, and control
· Spillover – to politicians, to higher agency authority, etc. – in ways that deepen the divide
· Thinking of this in epic terms – villain, victim, hero – and talking about it that way inside your own team

Successes – Phase I

Essential to the first phase is the team’s ability to articulate common interests. Participants from both agencies recognized the need to change communication patterns, create a true partnership and provide for consistency, predictability, trustworthiness, fairness and integrity. (See the list of common interests on page 3, above.)


Challenges – Phase II

At the end of the second phase, the participants used an online survey to identify the successes and challenges of Phase II, explore possible goals for Phase III, and decide whether to begin Phase III.  The survey suggested that there was more work to accomplish.  The partnership needed to continue to move away from "my way" and toward "our way" and to leave the past behind.  The participants recognized the need to focus on a new starting point and to build confidence in one another’s willingness to commit to real change.  

The participants recognized the need to continue working on questions of trust and on the areas of greatest disagreement.  They also recognized that there was more work to do in describing a sustainable project delivery process and building specific products (manuals, handbooks, and guidance documents) that would make the NDOR processes sustainable.

Successes – Phase II

The survey gave the participants the opportunity to take stock of the successes in Phase II.  The participants identified positive changes including the fact that they were now having open dialogue; discussing issues that they had been unable to discuss productively; working to produce products of mutual interest and starting to see a final product in the making; hearing a more positive tone and gaining a positive attitude; moving toward agreement; and creating a solid foundation as a team where everyone contributes to building a sustainable approach.

The survey indicated that success in the second phase came from the group’s ability to produce tangible products, particularly the draft CE programmatic agreement and to achieve some of their less tangible goals, including having a more open dialogue and taking the time to explore some of the topics that, in the past, had been among the most difficult to resolve such as segmentation, connected actions, public involvement needs, and cumulative impact analysis.  The survey also indicated that having outside perspectives and examples from Ohio and Maryland contributed to their successes.

Challenges Identified at the End of Phase III

As the third phase drew to a close, the participants had another opportunity to reflect on the areas of success and on the challenges they faced during this effort.  The most common response focused on one significant challenge from the start of the process – the differing interpretations of law and regulation.  The other responses at this stage were the pressures of outside workload; resources and time; and the day-to-day barriers to creating the forms, instructions, and guidance documents necessary to implement the new CE programmatic agreement.

Although the participants were generally hopeful that their partnership could be extended to other agencies and organizations, they recognized that they would have work to do if they are to extend the partnership to local governments and to other federal agencies.


Successes – Phase III

The final lessons-learned survey identified far more successes than challenges. The participants focused on their ability to improve project delivery in two ways – efficiency and environmental compliance.  

Participants agree that project efficiency will improve because they were able to develop a set of foundational documents – the CE programmatic agreement, smart form and instructions, public involvement procedures, the Section 4(f) and Section 106 guidance – and were able to improve the environmental processes, their communication, and working relationships.  Similarly, they credit the successful effort to produce the CE programmatic agreement, smart form, and guidance documents to their confidence in their ability to improve environmental compliance.

The survey indicated that the participants are confident about the prospects for the future working relationship between NDOR and FHWA.  They acknowledge improvements in listening and communication, dialogue, a willingness to discuss problems face-to-face, and a renewed commitment to coordination in NEPA processes.

The team members recognize that there are lessons that if applied in other relationships could be beneficial, and many believe that their improved partnership will translate to improved efficiency with the other agencies.  They recognize the need to expand the partnership to other agencies and bring them directly into the process.


V. Recommendations and Best Practices that Resulted from the ECR Process

The measures-of-success questions in the lessons learned surveys indicate that the participants believe that they were successful in achieving the primary objectives:
· Ensure Federal-aid projects in Nebraska are delivered in compliance with all applicable Federal laws and regulations;
· Reduce the duration of the NEPA decision-making set of activities within the project delivery work flow, and
· Reduce the project delivery time for projects requiring Categorical Exclusions (CEs) and Environmental Assessments (EAs)

The participants indicate that their success comes from the effort to create a new CE agreement, the effort they made between meetings to produce the implementing forms, instructions and guiding documents, the advice from state and resource center advisors, meeting management, and a sound agreement-building process.

They also recognize that they had to do things differently.  They acknowledge that setting aside the past, starting over, and allowing others and themselves to change were essential to success.  They recognize that listening and respect are vitally important underpinnings for a renewed partnership.


Structure

The success of this effort suggests that the basic structure of the partnering process should be considered a best practice.  Using individual situation assessment interviews to inform the later phases and concluding the interview phase with a summary report and face-to-face meeting to confirm the assessment and launch the second phase proved worthwhile.  Dividing the partnering into a six-meeting phase and then a separate seven-meeting problem-solving phase with an evaluation at the end of each phase created interim objectives and allowed for interim evaluation.

Reflection and Evaluation

The multi-phase structure alone may be less important than the fact that at the end of each phase the group had to assess their progress, evaluate the prior phase, and commit to embarking on the next phase. In addition to the whole-group evaluations, regular leadership team calls with the facilitator and agency leadership calls with the Institute staff allowed for continued reflection and evaluation throughout the year-long process.

Breaking with the Past

The lessons learned survey highlighted the importance of looking forward, of imagining that others can and will change and of creating a future that is very different from the past.  The team meetings were most productive when they were free from examining the past and laying blame for or attempting to justify past actions.  Having a new CE agreement, a new way to process level-1 and level-2 projects, and new tools for project review gave the team members the opportunity to create a new productive working relationship.

Moving to Mutual Gain

The assessment interviews made it clear that participants often believed that their agency was right and that this effort would affirm that.  The process would likely have failed if the participants had not been willing to dispense with the idea that they would be proved right.  Once the participants began to believe that CE determinations could be made by NDOR on FHWA’s behalf in a way that complied with environmental requirements, and that they could craft a solution that achieved both ends simultaneously, then they began to make progress.  By focusing on their efforts to create such a programmatic CE agreement, there was limited opportunity in the process or on the agenda for backward-looking discussions about who had been right and who had been wrong.

Eliminating the Discord

In discussions that are future-oriented and grounded in a mutual-gain solution, it is essential that the participants take an affirmative approach.  The discussion has to be a search for what will work, not a post-mortem on what has failed.  The assumption has to be that success is not only possible, but that it is inevitable.  Discord persists simply because we refuse to hear anything else.  When we start to listen exclusively for the harmony, we start to hear something different than we have heard before.

Outside Catalysts

State DOT advisors and FHWA HQ and Resource Center staff were part of the project delivery team.  At pivotal moments, they changed things, and always for the better.  The state DOT advisors’ reality checks and their suggestion to get started, test things and allow real experience to lead to continuous improvement helped create important breakthroughs. The Resource Center environmental program specialist’s efforts to simplify and demystify the legal and regulatory requirements propelled the group forward when they might have stalled.  HQ provided national-level expertise and support. Allowing the group to focus exclusively on the substance and leaving process to the facilitation team gave them the ability to use their time to improve project development.

Move Quickly to Capture the Momentum

The team could have set a more extended schedule for the implementation of a new approach to CEs and to the creation of new forms, instructions, manuals, and guiding documents.  In the first half of 2015, the group produced an enormous amount.  In the final survey, many recognized the importance of setting realistic timelines, setting measurable goals, and committing sufficient time, talent, and experience to an effort like this.  Many have recognized that the staff who worked to produce the forms and writing and rewriting the documents have put in very long hours and moved very quickly.  Some mentioned that the group relied on too few people for too much work.  There is no question that the between-meeting work was essential to the in-meeting successes.  

The team is successful in part because they were willing to move quickly.  Their efforts have allowed the agencies to capture the momentum and make real and measurable change, not just talk about doing things differently, but actually do things differently right now.

VI. Conclusion

Through the lessons learned survey, the members of the Joint Project Delivery Efficiency Team were able to articulate the reasons for their success: true partnership requires looking forward, communicating carefully, and working to respect all points of view.  It can succeed when the partners move away from who’s right and who’s wrong and focus on building something new that serves the needs of both.  The NDOR-FHWA partners have demonstrated that it is possible to write an agreement that restructures the environmental processes for CEs, making CE review simultaneously more compliant and more efficient. They have begun to institutionalize the agreement through a set of implementing processes and procedures, forms, and instructions.  Their work has redrawn their responsibilities and should change the way NEPA processes and project delivery are conducted in Nebraska.

Participants recommend that in other states where the state-federal partnership is not producing mutually beneficial results, the partners set measureable goals, commit the necessary resources, get outside assistance, and work to change fundamentally both project delivery and their working relationship.



	Product
	Description

	Programmatic Categorical Exclusion (PCE) Agreement
	Executed April 15, 2015, this PCE is MAP-21 Compliant.  It sets thresholds creating three levels of CEs (Levels 1, 2 & 3) and allows the Nebraska Department of Roads (NDOR) to process levels 1 and 2 on FHWA’s behalf.  This agreement provides significant streamlining and improved predictability.

	Categorical Exclusion (CE) Form for Federal-aid Projects
	The CE form will be automated (smart form) to support the three levels of CEs based on the PCE Agreement.  Depending on the level of CE action and resources impacted, the form will guide the practitioner through the preparation of the appropriate CE analysis.

	Instructions and Guidance for Completing the Nebraska Categorical Exclusion Determination Form for Federal-Aid Projects
	This document provides guidance to the NEPA Practitioner in completing the CE Forms described above.  Provides guidance in identifying resources and the appropriate supporting documentation needed in the CE analysis.

	NDOR Interim Quality Assurance/Quality Control Procedures
	NDOR’s internal quality control procedures to ensure that the Level 1 and Level 2 CEs are complete and accurate.

	NDOR Public Involvement (PI) Procedures
	New PI Procedures that provide standardization and efficiencies related to the New PCE Agreement.  Also addresses PI standards to be used on all projects.

	Guidance for Completing the Section 4(f) Review Process in Nebraska with Accompanying Forms:
· NDOR 4(f) Initial Assessment Form
· NDOR 4(f) De Minimis Form
· NDOR 4(f) Exceptions Form
	Provides guidance to improve consistency and efficiencies in processing Section 4(f) Reviews and documentation.  Streamlines the efforts of the NEPA practitioner by providing the appropriate tools to address Section 4(f) as efficiently as possible.

	Section 106 Programmatic Agreement (PA)
	This PA identifies activities that qualified NDOR staff may perform on behalf of FHWA for Section 106 reviews.    Execution of the PA is anticipated to occur in July 2015.  With the executed PA, it is anticipated 95% of the Section 106 project reviews will remain with NDOR without project-specific reviews by FHWA or SHPO. This will save an estimated minimum of 6 weeks in project delivery schedules.

	Section 106 Handbook
	Provides a handbook of instruction for the professionally qualified staff to address Section 106 requirements and to comply with the associated Section 106 PA. 
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