SPECIAL PROSECUTION AND PROGRESS
(Subletting or Assigning of Contract)
(A-43-0414)

Subsection 108.01 in the Standard Specifications is void and superseded by the following:

108.01 — Subletting or Assignhing of Contract

1. a.

Q) The Contractor will not be allowed to sublet, assign, sell, transfer, or
otherwise dispose of any portion of the contract or any right, title, or
interest therein; or to either legally or equitably assign any of the money
payable under the contract or the claims without the prior written consent
of the Engineer.

(2) With the Engineer’s consent, the Contractor may sublet up to 70 percent
of the work.

(3) Any items designated in the contract as “specialty items” may be
performed by subcontract.

(4) The cost of any subcontracted “specialty items” may be deducted from
the total contract cost before computing the percentage of work required
to be performed by the Contractor.

(5) Subcontracts, or transfer of contract, will not release the Contractor of any
liability under the contract and bonds.

Certain items of work may be performed without a subcontract. A list of items not
requiring a subcontract is available from the Engineer.

The performance of any work by a subcontractor before the date of authorization
by the Department shall subject both the Contractor and subcontractor to the
imposition of appropriate sanctions by the Department.

The Contractor’s request to sublet work shall be made electronically to the NDR
Construction Engineer using project management software identified by the
Department. A signed subcontract agreement shall be on file in the Contractor’s
office when the request is made. The subcontract agreement must provide that
the subcontracted work will be completed according to the terms of the contract.
The required and Special Provisions contained in the proposal shall be physically
included in any subcontract.

On all Federal-aid projects, a scanned copy (.pdf format) of the signed
subcontract agreement shall be included with the subcontracting request.
(Federal-aid projects can be identified by inclusion in the Proposal of Form
FHWA-1273 (REQUIRED CONTRACT PROVISIONS FEDERAL-AID
CONSTRUCTION CONTRACTYS).

Scanned copies (.pdf format) of all executed subcontracts, written agreements,
and/or lease agreements used to meet DBE goals shall be submitted to the NDR



Construction Engineer with the subcontracting request. These copies must show
labor cost, material prices, overhead and profit.

Second tier subcontracts will be allowed.

If a DBE firm subcontracts work to another firm, only work subcontracted to
another DBE firm can be counted toward meeting a DBE goal.

All requests for second tier subcontracting shall be submitted to and approved by
the Prime Contractor before they are forwarded to the NDR Construction
Engineer for approval.

All subcontract documents relating to the contract shall be maintained during the
course of the work and preserved for a period of three years thereafter. These
documents shall be available for inspection by authorized representatives of
State and Federal agencies. Scanned copies (.pdf format) of the signed
subcontract agreements not specifically identified elsewhere in this Subsection
shall be furnished to the Department upon request.

The Contractor may discuss a proposed subcontract with the Engineer before
entering into a signed subcontract agreement, but final approval will not be
granted until a formal request and proper certification has been received by the
Department.

On projects requiring submittal of certified payrolls, all subcontractor payrolls
shall be checked by the Contractor before submittal to the Engineer.

The Prime Contractor, and subcontractors when subletting work to lower tier
subcontractors, shall include language which can be identified as a “Prompt
Payment Clause” as a part of every subcontract for work and materials.

(2) The language constituting the “Prompt Payment Clause” will require
payment to all first tier subcontractors for all labor and materials --- for
work completed to date --- within 20 calendar days of receipt of progress
payments from the Department for said work. Similar language in a
contract between a subcontractor and a lower-tier subcontractor will
require payment to the lower tier subcontractor for all labor and materials
--- for work completed to date --- within 10 calendar days of receipt of
progress payments from the prime Contractor for said work.

(2) The language constituting the “Prompt Payment Clause” will also stipulate
the return of retainage within 30 calendar days after the satisfactory
completion of the work by the subcontractor as evidenced by inclusion of
the work on a progress payment.

3) Additionally, the language constituting the “Prompt Payment Clause” may
stipulate the subcontractor’s obligation to return to the Contractor or
subcontractor, as the case may be, any overpayments which result from
adjustments to measured and recorded quantities as part of the
preparation of subsequent progress payments or the final records.
Overpayments shall be returned to the Prime Contractor or subcontractor,



as the case may be, within 20 calendar days of receiving notice of the
adjusted quantities and the amount of the overpayment.

The Prime Contractor of subcontractors, as the case may be, may withhold
payment only for just cause and shall not withhold, delay, or postpone payment
without first receiving written approval from the Department.

(2) The failure by the Prime Contractor to abide by the agreements identified
in the “Prompt Payment Clause” without just cause, including the timely
return of retainage, is a material breach of this contract which may result
in the Department withholding the amount of payment from the prime
Contractor that should have been paid to the subcontractor, termination of
this contract, or other such remedy as the Department deems necessary.

(2) Additionally, the failure of any subcontractor to abide by the agreements
identified in the “Prompt Payment Clause” without just cause, including
the timely return of retainage to lower tier subcontractors, or by failing to
return overpayments in a timely manner when the language permitted in
Paragraph 8.b.(3) above is included in the subcontract may result in the
Department withholding subcontract approval for other work until the
overpayments have been returned.

(1) For Davis Bacon (DBRA)-covered projects and Non-DBRA-covered
projects, a Contractor or subcontractor may wish to use another individual
owner-operator or trucking company to supplement his or her hauling
fleet. (The Department will not recognize multiple individuals claiming to
be collectively identified as a single “owner operator.)

2) This supplemental individual or company must either become a
subcontractor (first tier or lower tier, as the case may be) or be otherwise
documented by the utilizing Contractor or subcontractor by entering into a
lease agreement for the trucks and showing the driver (or drivers) from
the supplemental company on the Prime Contractor’s or subcontractor’s
payrolls in the manner described below.

3) Payrolls will only be accepted from the Prime Contractor or approved
subcontractors.

Q) If the decision is made to subcontract the hauling, the Prime Contractor
must first notify the NDOR Construction Office to request subcontract
approval. As part of the subcontract approval process --- at any tier ---
the proper certificates of insurance must be provided before approval will
be granted.

(2) Additionally, on DBRA-covered projects, the Prime Contractor must
submit payrolls for all subcontractors --- at any tier.

Q) Owner/Operators of trucks hired by a Contractor or subcontractor to
supplement his or her hauling fleet are not subject to Davis Bacon wage
requirements. However, they must still be shown on a payroll prepared
by the Contractor or subcontractor for whom they are working with the
notation “owner/operator.”



(2)

Any other employees of the “owner/operator” must appear on the certified
payroll in complete detail and must be compensated according to the
wage rates established for the project.

In the event a Prime Contractor or subcontractor elects to not subcontract the
supplemental driver or drivers but instead chooses to “carry the workers/truckers
on their payroll,” the following requirements must be met:

(1)

(2)

3)

(4)

(5)

The Prime Contractor’s or subcontractor’s certified payroll must contain
the names of all workers/truck drivers, and the payroll should identify their
supervisors (including “owner-operators”).

Pay checks for the workers/truckers in question must be drawn against
the Prime Contractor’s or subcontractor’s payroll or other account.

Owner/Operators need only be identified as such on the payroll.
Additional drivers, if any, from the “owner-operator’'s” company must
appear on a payroll in complete detail and be compensated according to
the wage rates established for the project.

The Prime Contractor or subcontractor must enter into a lease agreement
for the trucks driven by such drivers, and the lease agreement must show
that the compensation for the leased equipment is on a time basis and
not based on the amount of work accomplished. The lease agreements
must be available for inspection by NDOR personnel.

Any supplemental truckers employed under this arrangement must still
carry the minimum automobile liability coverage specified in the contract.
It shall be the duty of the Prime Contractor to ensure that the
supplemental truckers have such coverage in effect. Evidence of proper
insurance must be presented for verification on demand.



